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Keeping the
Courthouse
Door Open
David A. Wirth
David A. Wirth is senior attorney
with the Natural Resources
Defense Council in Washington,
D.C.
n the surface, environ
mental law and the Con
stitution seem to have
little in common. The Constitu
tion does not explicitly mention
environmental quality, and
federal courts on several occa
sions have declined to acknowl
edge a constitutional right to a
clean environment. As a result,
those working on environmental
issues typically regard statutes
enacted by Congress, and not the
Constitution, as the principal
source of federal environmental
law.
This perception does not
mean that the Constitution has no
bearing on environmental issues.
In fact, the nature of the relation
ship among the three branches of
the federal government has a
direct impact on the formulation
and enforcement of environment
al policies. How the legislative,
executive, and judicial branches
function in relationship to one
another has profound ramifica
tions for the course of environ
mental programs and ultimately
on the quality of the nation's
environment.
Since the beginning of the
modern environmental move
ment in the late 1960s and early
1970s, the public has played a
critical role in the formulation of
environmental policies. National
environmental organizations such
as the Natural Resources Defense
Council (NRDC), the Sierra Club,
the National Wildlife Federation,
and the Environmental Defense
Fund currently represent the con
cerns of more than six million
Americans. Hundreds of smaller
citizens' groups work for policy
change on local environmental
issues. Clearly, large segments of
the electorate expect the federal
government to protect public
health from risks caused by en
vironmental contaminants such as
asbestos, chlorofluorocarbons,
PCBs, and pesticides. Public
demands for preserving the
natural and cultural heritage of
the nation's parks, public lands,
and coasts also have become a
part of daily political life.
Not surprisingly, elected repre
sentatives have viewed such
public concerns as a mandate for
legislative action. In drafting
federal environmental legislation,
there has been a fair amount of
horse trading and compromising,
an unfortunate but perhaps in
evitable part of the political pro
cess. Nonetheless, policies that
reflect a high degree of public
concern about the environment
now are enshrined in the National
Environmental Policy Act, the
Clean Air and Clean Water Acts,
and dozens of other statutes pass
ed by Congress during the past
two decades.
These statutes, however, must
be implemented and enforced
before even the noblest of
policies begins to make a dif
ference. As in the drafting of en
vironmental, citizens' organiza
tions have played a crucial role
in enforcement of these. Public
interest law firms often take up
where Congress leaves off by
systematically monitoring the im
plementation of environmental
StatuteS.
The majority of public interest
lawsuits in the environmental
field have been brought against
the executive branch of the
federal government. Environ
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mental organizations in these
cases typically assert that a fed
eral agency or official has failed
to carry out the instructions of
Congress and request the court
to order the agency to fulfill the
statutory requirements. Because
such suits allege that government
itself is acting illegally, private
organizations that bring these
cases are performing a necessary
public service. If private organi
zations could not enforce environ
mental policies through public
interest lawsuits, there would be
few—if any—remedies for lapses
by government agencies in car
rying out legislative instructions.
Public interest lawsuits are par
ticularly important for assuring
broad and uniform application of
sound environmental policies,
often on a national basis.
Courts Provide Safety Net
In 1976, for example, Con
gress passed the Toxic Sub
stances Control Act, which in
structed the Environmental Pro
tection Agency (EPA) to publish
regulations requiring testing of
chemicals suspected of present
ing risks to public health and the
environment. To assure that these
suspect chemicals were promptly
tested, the law required EPA to
respond within a year to an ex
pert panel's recommendations on
“candidate” chemicals.
When the year ended, EPA
did not propose test require
ments, but instead said that it was
still considering the expert
panel's recommendations. NRDC
took EPA to court and won a
judgment establishing a timetable
for EPA to act on numerous
chemicals that had been cited by
the experts whose advice the
agency chose to ignore. When
EPA finally acted on these
chemicals, it still did not pro
mulgate legal requirements for
testing. Instead, it came up with
a series of unenforceable
agreements with the chemical in
dustry. A second successful
NRDC lawsuit established what
should have been obvious in the
first place—that the statute re
quired EPA to act within a year
to establish legally binding testing
standards.
This basic scenario has been
repeated many times in what may
be viewed as a “ping pong”
theory of environmental law. You
have to keep your eye on the ball.
When laws are being drafted, the
ball is in Congress' court. When
the statute is implemented, the
ball moves to the executive
branch. Each of these two bran
ches has an important role to play
in formulating and implementing
environmental policy.
Nonetheless, citizen access to
the federal courts is a vital safe
ty net for enforcing and im
plementing environmental laws
when all else fails. If the court
house door had been closed to
NRDC, it is likely that not a single
proposed chemical would have
been adequately tested to this
day. Because of citizen access to
the courts and the successful
lawsuits that followed, the testing
program is now proceeding.
The constitutional right of ac
cess to the courts is derived from
the “case or controversy” re
quirement in Article III. Federal
court jurisdiction is limited to ac
tual legal disputes, termed
“cases” or “controversies.” As
part of this requirement, an in
dividual or organization seeking
to challenge a governmental ac
tion in federal court must satisfy
an additional requirement known
as “standing.”
The Standing Requirement
The essence of “standing” is
simple. A citizen or organization
seeking access to the court must
demonstrate a sufficient stake in
a dispute to make it suitable for
adjudication. The principal
measure of this stake is the ex
istence of an injury that can be
remedied by the court. The main
reason for the standing require
ment is to assure that only those
adversely affected by a govern
mental action will be able to
challenge that action. In most in
stances, the standing requirement
is viewed as a preliminary hur
dle that must be cleared before
the main event—the merits of the
underlying lawsuit—can begin.
Legal scholars have written ex
tensively on the standing doc
trine. It has come to be viewed
as a complex legal issue at best,
and baffling and chaotic at worst.
Legal controversy aside, one
trend may be ominous for future
environmental litigation: the
height of the hurdle known as the
standing requirement may be in
creasing. One consequence of
this trend is that
meritorious lawsuits challenging
unsound and illegal environmen
tal policies of the executive
otherwise
branch may not be considered by
the federal courts. Restricting ac
cess to the courts through ex
cessively stringent standing tests
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would severely disrupt the
delicate balance that currently
exists among the Congress, exe
cutive branch, and federal courts.
If citizens could not sue to cor
rect inadequate or illegal govern
mental action, the only remain
ing incentive for adequate
implementation would be con
gressional oversight, which is not
always effective. And because the
origin of the doctrine is constitu
tional, a constitutional amend
ment could be necessary to re
verse adverse standing decisions.
In a case brought by the Sierra
Club in 1972, the U.S. Supreme
Court established that injury is
necessary to satisfy the standing
requirement in an environmental
case. When a case involves harm
to personal health or the
environment, there are many
issues related to the standing in
quiry that might keep a private
party out of court. Has the injury
already occurred, or is it a pro
spective harm? Is a risk of injury
enough, or does it have to be cer
tain? Does the plaintiff have to
suffer harm greater than that ex
perienced by the public? It does
not take too many of these ques
tions to realize that overly strict
standing requirements may
defeat the purpose of many en
vironmental laws, which is to pre
vent or reduce harm before it
OCCurS.
During the Carter administra
tion, the executive branch usually
did not question the standing of
environmental plaintiffs, except
in extreme cases. The Reagan
administration has reversed this
position and has challenged the
standing of environmental
litigants at every opportunity.
This renewed emphasis on the
standing doctrine has coincided
with the appointment to the
federal bench of several judges
with restrictive views of standing.
Associational Standing
A particularly important doc
trine for environmental organiza
tions is “associational standing,”
under which an organization can
go to court to seek relief for in
jury to its members. Potential
litigants in environmental lawsuits
often do not have the resources
or expertise to bring suit as in
dividuals. For this reason, dur
ing the past two decades en
vironmental organizations and
public interest law firms have
played a leading role in obtain
ing policy reform through the
COurtS.
One of the principal reasons
that associations are formed is to
present the common concerns of
the membership to the courts in
an effective manner. Practical
considerations often mean that if
an organization cannot file suit on
behalf of its members, the suit
will not be filed at all. Since at
least 1918, the Supreme Court
has recognized the standing of
organizations to assert and pur
sue the rights of their members
in federal court.
The doctrine of associational
standing has been a particular
target during the past few years.
Any number of questions can
complicate the process of
establishing the standing of an
organization. Which members
are or may be injured? Must they
be identified? What proportion of
the membership must be harm
ed? Do all members have to suf
fer injury to an equal extent?
Does the membership, either in
dividually or collectively, have to
experience harm to a greater ex
tent than the public? What kind
of relationship is necessary be
tween the organization and its
members before the organization
can sue on the members' behalf?
The process of establishing
organizational standing in several
cases has been so complex as to
overshadow the merits of the
lawsuit. Even if an organization
satisfies the standing test, other
negative effects result from re
quiring environmental litigants to
jump through a large number of
technical hoops before reaching
the merits of the case. By con
suming limited resources of
public interest organizations,
stricter standing requirements
may reduce the number of cases
these groups file.
Not long ago the Reagan ad
ministration launched a broad
side attack on the associational
standing doctrine by inviting the
Supreme Court to overrule
previous cases on this issue. An
unlikely collection of organiza
tions, including environmental
groups and industry trade
associations, opposed the ad
ministration's request. The court
declined to accept the govern
ment's invitation and instead
reaffirmed the doctrine.
This kind of constant attention
will continue to be necessary to
guarantee that the courthouse
door does not gradually close on
environmental litigants.
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